
The basics: An antenuptial 
contract is an agreement 
entered into by 2 parties who 
want to get married and want 
to use this contract to regulate 
their financial arrangements. 
It’s called an antenuptial 
contract as it must be signed 
BEFORE you get married. The 
word ante is latin for before, 
nuptials refers to your marriage 
and of course, contract means 
just that. It is a contract. In the 
USA, it is often referred to as a 
pre-nup. It is the same contract, 
as pre, clearly also means 
before. It can even be signed 
on the day of your marriage, as 
long as it is signed before the 
ceremony.

Who may enter into an 
ANC: Any parties who wish to 
get married may enter into 
an ANC. This applies to a 
marriage in terms of the 
Matrimonial Property marriage, 
and is a wedding in the sense 
of Western traditions. Parties 
entering into a civil union, 
or same sex marriage may also 
enter into an ANC. Parties to a 
traditional wedding may also 
enter into an ANC. 

What does an ANC do:
In South African law, parties 
to a marriage are married in 
community of property, an ANC 
allows them to get married out 
of community of property and 
to decide how to regulate their 
financial relationship with each 
other as well as third parties. 
When parties are married in 
community of property(COP) 

they own everything together. 
There is no longer mine and 
yours, it is all ours and it does 
not matter if it was owned 
before the marriage or was 
bought during the marriage. 
When parties get married out 
of community of marriage, then 
each party retains ownership 
of what they own, whether 
they owned it before getting 
married or after, it makes no 
difference. 

What is the effect 
of being married on 
community of property:
When parties to a marriage 
are married in community of 
property, they do own all their 
assets jointly. That means that 
each party has a half share 
in each asset. It is referred to 
as an undivided half share. to 
illustrate this point, it means 
that both parties own half of 
their home, and that the rooms 
are not divided into who owns 
which room. There are some 
contracts that each party can 
do on their own but some, like 
buying a house, need both 
spouses to sign. This is abenefit 
of being married in community 
of property is that it is a 
commitment to the marriage. 
At the same time, both parties 
will share in the profits of the 
marriage. The downside is 
that, as well as having joint 
ownership of the assets, each 
spouse is also liable for half the 
debts. Not everyone is good 
with money and the errors 
of one spouse can ruin both 
financially.

What is the effect of 
being married out of 
community of property:
When a marriage is out of 
community of property, then 
it means that each party owns 
their assets without the other 
spouse being able to claim 
them. They can decide what 
to do with their own assets, 
whether to keep them, give 
them away, sell them and so on. 
The debts are also not shared. 
The advantage of this is the 
protection against debts. One 
spouse is not responsible for 
the debts of the other spouse.
This then will have the effect of 
protection some of the couple’s 
assets if one party runs up 
debts, through the failure of a 
business or being a spendthrift 
or the like. The downside is 
that the assets are completely 
separate and, should one of 
the spouses stay at home and 
not work so as it raise children 
and in so doing, sacrifice their 
own career for the benefit of 
the family they will not have 
a claim against the other 
spouse’s assets at the end of 
the marriage unless they have 
agreed to this up front in an 
ANC. This agreement is usually 
the inclusion of the accrual 
system.

How the Accrual system 
works:The accrual system 
is designed to balance the 
different earnings of the 
spouses during their marriage. 
The idea is that they both

Firstly, let me congratulate you on your decision to get married. 
I hope that your marriage is a long and happy one.

Pre-nup or anc.
Do you say I do to share in the profits and benefits 

of the marriage. So, if one party 
stays home, focuses on the 
children and running the house 
and sacrifices their career to 
do so, which allows the other 
party to focus on their career 
and to achieve a high level in 
that career. Then both parties 
benefit in this arrangement. 

Or if one party subsidises 
the other while the second 
one sets up a business, 
then the first spouse will 
benefit when that business 
is successful. The accrual is 
only determined at the end 
of the marriage(whether by 
death or divorce) and during 
the marriage the parties are 
married out of community of 
property and have no claim to 
the assets of their spouse. 

The way the system is 
calculated is that the net 
asset values are recorded 
when the parties get married. 
The net asset values of each 
spouse are then determined 
at the end of the marriage, the 
starting values are deducted 
from those values (after being 
adjusted for inflation) and the 
profits are shared. The party 
who had a greater accrual, has 
to give half of that accrual to 
the other spouse. This then 
equalises their finances and 
they will share the profits of 
the marriage. This is a big 
benefit. At the same time, the 
parties are still married out of 
community of property so they 
are protected from each other’s 
debts and can enter into any 
contract without the other 
spouse agreeing to it or co-
signing. 

What can be put into an 
ANC: We have a strong rule of 
contractual freedom in South 

Africa and as such, the parties 
can include anything that is 
legal. Assets can be excluded 
from the accrual calculations, 
such as a family heirloom or 
a house acquired by either 
spouse. There are certain 
benefits for estate planning 
that are allowed but these are 
not that big. Be careful to put 
all things in that you want to 
have in as an ANC cannot be 
changed once the parties are 
married.

What happens if you 
don’t have an ANC: 
If you want an ANC and did 
not sign one before getting 
married then the marriage is 
automatically in community of 
property. If, however, the terms 
of the ANC were agreed on 
before getting married, South 
African law does allow for the 
husband and wife to jointly 
apply to court for a post nuptial 
agreement to be registered, 
which have the same affect of 
an antenuptial agreement. 

What is the process:
You will need to consult with an 
attorney or a notary to draw up 
your ANC for you and to advise 
on what to include into it. that 
agreement is signed in front of 
a notary before you get married 
and is witnessed by 2 witnesses.
The notary will then register 
that ANC in the deeds office, 
within 3 months of it being 
signed. It is binding on the 
parties and is binding on 
the creditors as long as it 
is registered in the deeds 
registry(the same place where 
properties are registered). If it 
is not registered in the deeds 
registry, then it is not valid 
against creditors and will not 
protect a spouse from the 
other spouse’s debts. If it is 
not registered in the 3 month 
period, an extension can be 

obtained from the high court 
and it can then be registered 
within the time determined by 
the court.

What else should we 
look at:  Getting married 
is a life changing event, and 
when you have a life changing 
event certain things need to 
be reviewed. Life changing 
events include marriage, 
the birth of a child, a death, 
divorce to name a few. When 
one of these events occurs, its 
wise to review your will, your 
insurance policies, ITO who the 
beneficiaries are, what cover 
your require and so forth.

If you want to discuss this 
further please contact me 
and we can arrange 
for a consultation.
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